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Con-Arb & Conciliations as process options

44%

79%

56%

21%

Con-arbs Arbitrations

Not default Default

 One proposed amendment to the 

LRA was to make con-arb

compulsory unless a commissioner 

rules otherwise (section 191(5A) of 

Amendment Bill)

 Con-arbs are only scheduled at the 

MEIBC if parties request it as 

parties have resisted this process 

(both employers and unions)

 Parties appear to want the separate 

process for various reasons

 Over the last couple of years, our 

research shows that defaults are 

signficantly higher in con-arbs – a 

national trend not specific to 

MEIBC
Source: 

Tokiso Research: screening of a sample of MEIBC awards 2008-1020



Assistance in Processes

 Higher representation 

than in most other sectors

 The presence of 

representation does not 

materially impact on 

outcome

 Majority of representation 

is union and employer 

organisations, not 

attorneys

No party 

assisted

26%

Only 

employer 

assisted

7%

Only 

employee 

assisted

22%

Both parties 

assisted

45%

Source: 

Tokiso Research: screening of a sample of MEIBC awards 2008-1020



Types of cases arbitrated

 Dismissals remain the 

overwhelming cases heard at 

the CDR

 This is reflective of all the 

regions

 This statistic has remained 

consistent over the years

Dismissal
90%

ULP
3%

Other
7%

Source: 

Tokiso Research: screening of a sample of MEIBC awards 2008-1020



 Misconduct remains the main 

reason for dismissal

 Existence of dismissal much 

higher than other industries

 This statistic has remained 

relatively consistent over the 

last few years

Types of dismissal cases arbitrated

Existence of 

dismissal

14%

Incapacity

6%

Operational 

requirements

4%

Renewal of 

contract

4%

Constructive

2%

Misconduct

70%

Source: 

Tokiso Research: screening of a sample of MEIBC awards 2008-1020



Types of dismissal cases arbitrated

by region
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Types of Misconduct

Fraud

3%
Dishonesty

8%

Theft /unauthorised 

possession

18%

Unauthorised use of co 

vehicle

2%

Unauthorised use of co 

property

2%

Absenteeism

25%
Desertion

3%

Timekeeping

2%

Substance/ alcohol 

abuse

5%

Assault

8%

Negligence

13%

Insolence

4%

Sleeping on duty

2%
Other 

5%

Source: 

Tokiso Research: screening of a sample of MEIBC awards 2008-1020



Types of Misconduct by Region
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MEGA 23838

Dismissal for fighting / racism

 The applicant, a boilermaker, was dismissed together with a colleague after 

they engaged in a fight, during which racist comments were uttered, over the 

use of an electric plug. 

 The applicant claimed that it was unfair to dismiss workers for fighting, and 

that he was unaware of rules against use of racist remarks on the factory floor.

 The commissioner found that the applicant had provoked the fight by 

repeatedly unplugging the machine at which his colleague was trying to work. 

 The applicant‟s claim that he was unaware that using racist epithets was an 

offence was implausible. 

 The commissioner also rejected the applicant‟s further claim that discipline had 

been applied inconsistently because the comment of a third worker, who the 

applicant claimed should also have been disciplined, was not racist; he had 

merely spoken in Afrikaans. 

 Since the applicant had breached two clear workplace rules, dismissal was 

justified.

Summary taken from , and adapted ,from IR NETWORK



MEKN 3989

Dismissal for desertion

 The applicant was dismissed after being absent from work for five working 

days without contacting the respondent or producing a medical certificate. The 

applicant claimed that he was too sick to attend work, and that he had been 

denied an opportunity to proffer an explanation. 

 The respondent claimed that the applicant had deserted after being handed a 

final warning for doing private work.

 The commissioner noted that the applicant‟s evidence was riddled with 

inconsistencies and improbabilities. 

 The claim by applicant that he had produced a traditional healer‟s certificate at 

his disciplinary hearing and that it was rejected by the presiding officer was 

improbable. The commissioner found that the circumstances pointed strongly 

to the conclusion that the certificate handed in eventually was fraudulent.

 The commissioner found further that the applicant‟s claims relating to the 

alleged unfairness of his disciplinary hearing were likewise concocted.

 The application was dismissed.



MEPE1167 

Refusal to comply with clause in contract

 Respondent suffered severe losses through theft and damage to property by employees

 Respondent instituted an investigation and ordered the applicant employees and a 

number of their colleagues to undergo polygraph tests. They refused to do so, and all 

were dismissed. The applicants claimed that they were unaware that they were obliged 

to undergo polygraph testing, and that they knew nothing about earlier thefts. The 

respondent claimed that the employees had been selected to undergo polygraph testing 

because they were all on night duty, which is the only time the thefts could have 

occurred. 

 They were dismissed because they had breached a provision in their contracts of 

employment which required them to undergo polygraph testing at management‟s 

request.

 The commissioner rejected the employees‟ claims that they were unaware of their 

obligation to undergo polygraph testing and knew nothing about earlier thefts of the 

respondent‟s stock. 

 While employees are generally entitled to refuse to undergo polygraph testing, they are 

bound take such tests when they have signed contracts obliging them to do so when 

requested, and when such tests form part of an investigation into theft. 

 Dismissal in these circumstances was warranted.



MEGA21882

Negligence
 The applicant employee, a storeman and NUMSA shop steward, was dismissed 

for failing to complete order forms. 

 The commissioner found that the employee had indeed failed to complete the 

forms in question, and that his negligence held serious consequences for the 

respondent. 

 The applicant was on final warning for the same offence. Negligence warrants 

dismissal when it is persistent or when the consequences of a single act are 

serious. The dismissal was accordingly substantively fair.

 The commissioner held further that the requirement that employers consult 

unions before instituting disciplinary action against their shop stewards is 

intended to prevent victimisation. While the respondent should have 

consulted NUMSA even though that union was not formally recognised by it, 

the ultimate question was whether the employee was prejudiced by the 

omission. The commissioner found that the employee was not prejudiced 

because he had been afforded the opportunity to choose a representative of 

his choice.

 The dismissal was upheld.
Summary taken from , and adapted ,from IR NETWORK



Outcome of arbitrations

 Consistent with 

national trends

 Employers do not 

attend at their own 

peril

 Out of jurisdiction 

increases where both 

parties are present
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Outcome of arbitrations 

(including default awards)
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Outcome of arbitrations 

(excluding default awards)
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Appropriate sanction

 Parties must present on mitigating and aggravating factors

 Often employers assume that if there is enough evidence to prove 

guilt on a serious offence such as theft, this will automatically lead to 

dismissal

 All factors presented will be considered

 Issue of whether relationship has irretrievably broken down or not –

parties need to lead evidence on it (specifically the employer)

 Edcon v Pillemer (191/2008) [2009] ZA SCA 135 (5 

October 2009).
 The seriousness of dishonesty depends not only on the act of 

dishonesty itself but on the way it impacts on the employer‟s business. 

Evidence showing adverse impact, if any, on the „business‟ is critical. 

 In the absence of evidence showing the breakdown in the trust 

relationship with an employee, the decision to dismiss will be unfair. 



Remedy to unfair dismissal

 LRA provides that 

reinstatement is primary 

remedy for substantively 

unfair dismissal

 Compensation however 

most common form of 

remedy

 Compensation preferred by 

dismissed employee

 Higher level of 

reinstatement in this 

industry compared to 

national average

Reinstatement

32%

Compensation

68%

Source: 

Tokiso Research: screening of a sample of MEIBC awards 2008-1020



Just and equitable compensation

Viney v Barnard Jacobs Mellet Securities (Pty) Ltd (2008) 29 ILJ 1564 (LC)

The court found that in determining just and equitable compensation the following 

objectives should be considered –

 To address the wrong occasioned by the infringement of the constitutional 

right;

 To deter future violations;

 To make an order that can be complied with;

 Of fairness to all those who might be affected by the relief. 

“The Determination of „Just and Equitable‟ Compensation entails a consideration of the 

interest of both the dismissed employee and the employer.”



MEWC5391: 

Fixed term contract, short time or 

retrenchment?

 The applicants were not provided with work by the respondent ship repair concern for 

several months. The respondent denied that it had dismissed the applicants - they had 

merely not been provided with work as a result of a downturn in business.

 The commissioner found that central issue was whether the applicants had been 

dismissed or whether they had merely been placed on short time. Applicants employed 

for 15 years.

 While the respondent may have had good reason for reducing its staff, and had given 

the council notice of short time, this had not been communicated to the workers. The 

expedient of laying off workers, although falling short of retrenchment, should have 

been the subject of consultation with affected employees.

 The commissioner rejected the respondent's argument that the employees were on 

fixed-term contracts linked to the duration of particular contracts. The evidence 

indicated employees regarded as permanent. The termination of their employment 

accordingly constituted a dismissal for the employer's operational requirements, which 

was unfair because the applicants had not been consulted, and had thereafter been 

treated as mere work seekers.

 The applicants were reinstated with retrospective effect.



Remedy for Fixed Terms Contracts

Tshongweni v Ekurhuleni Metropolitan Municipality (2010) 31 

ILJ 3027 (LC)

The remedy of reinstatement is confined to reinstatement into the 

contract of employment in existence on the date of dismissal. If the 

duration of that contract was limited, and the expiry of the contract 

precedes the date on which a finding of unfair dismissal is made, 

reinstatement is not a competent remedy. 
Summary  taken from Workl@w



Proposed amendment to LRA –

Fixed Term Contracts

 Fixed term contracts –
 s186(1) – places onus on employer to prove that there was no 

reasonable expectation and justification for fixed term employment

 s200B – provides “an employee must be employed permanently unless 

the employer can establish a justification for employment on a fixed 

term”

 s299C – provides “an employee must have recourse against the 

employer and its client company where there is an unfair labour 

practice”



How an arbitrator makes a decision

RELEVANT (ADMISSIBLE) 

WEIGHT

BURDEN OF 

PROOF

ONUS

INFORMATION – ORAL , DOCUMENTARY OR REAL



Pre-Dismissal Arbitration

 We have seen an increase in the use of pre-dismissal arbitration

 Particular use is made on large projects such as Medupi and Kusile

 Currently, employee who earns below the threshold must sign consent 

at the time that the allegations arise. 

 Those earning above the threshold can include a clause in their 

contracts of employment

 Proposed amendments to LRA:
 Change name of process to “Inquiry by Arbitrator”

 Can include PDA‟s in collective agreement, even for employees who 

earn below the threshold



Labour Broker issue

 Legislative amendments are unlikely to be passed in their current form

 New amendments being drafted currently

 Industry has taken a proactive regulatory approach to labour broking 

with labour brokers being required to comply with the collective 

agreement of the industry

 Nape v INTCS Corporate Solutions (Pty) Ltd [2010] 8 BLLR 

852 (LC)
 A sales consultant who was the employee of a labour broker, sent an 

offensive e-mail to a colleague. The client insisted that he be removed 

from its premises. 

 The broker convened a disciplinary hearing and issued the employee 

with a final written warning. 

 However, the client refused to permit the employee to return to its 

premises. 

 Employee referred an unfair dismissal.

http://www.worklaw.co.za/SearchDirectory/CaseLaw/N71.asp
http://www.worklaw.co.za/SearchDirectory/CaseLaw/N71.asp


Some additional proposed 

amendments to LRA

 S115(2A) empowers the CCMA to make rules regulating “the 
representation of parties in conciliation and arbitration 
proceedings, including the limitation or prohibition of 
representation in those proceedings”

 S150(1) & (5) permits the Director of CCMA to appoint a 
commissioner to conciliate without a request from a party, and 
this will suspend a strike

 S157(e) – limits the right to review to s145, i.e. no common law 
right to review

 S158(1A) prohibits any decision to be taken on review in respect 
of conciliation or arbitration proceedings until the dispute is 
finalised by the CCMA

 S158(1)(g) is deleted and the Labour Court‟s powers of review 
appear to be limited to arbitration awards and not rulings.



Enforcement of Arbitration Awards

 Amendment Bill S143(3A) – introduces the enforcement of 

CCMA awards as writs of execution

 There still remains a high non-compliance with arbitration awards 

in favour of employees nationally.

 The process of enforcement remains onerous on the applicant



End of presentation

Thank you!

We would welcome any questions or points of discussion

Our contact details

Centre for Dispute Resolution – Tel. 011 834 4660

MEIBC National Office – Tel.  011 639 8000

Email: info@meibc.co.za

Website:  www.meibc.co.za


